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CPI Nl ON AND ORDER

Respondent has appeal ed from an order issued by
Adnministrative Law Judge Wlliam R Millins' granting the
Adm nistrator's notion for summary judgnent and affirm ng an
order revoking respondent's pilot certificate pursuant to section

609(c) of the Federal Aviation Act.? The order of revocation

! A copy of the law judge's order is attached.

2 Section 609(c), 49 U.S.C. app. 1429(c) [now recodified as
49 U. S. C. 44710(b)] provided, in pertinent part:
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all eged violations of 14 CF. R 91.19(a), 61.15(a)(2) and

(b)(2),2 premised on respondent's felony drug conviction and his

(..continued)

(c)(1) The Adm nistrator shall issue an order revoking the
airman certificates of any person upon conviction of such
person of a crime punishable by death or inprisonnent for
term exceedi ng one year under a State or Federal |aw
relating to a controll ed substance (other than a | aw
relating to sinple possession of a controlled substance), if
the Adm nistrator determ nes that (A an aircraft was used
in the comm ssion of the offense or to facilitate the

comm ssion of the offense, and (B) such person served as an
airman, or was on board such aircraft, in connection with
the comm ssion of the offense or the facilitation of the
comm ssion of the offense. The Adm nistrator shall have no
authority under this paragraph to review the issue of

whet her an airman violated a State or Federal |law relating
to a controlled substance.

* *

*

[ Subparagraph (2) requires revocation in cases where an

ai rman "knowi ngly engaged" in conduct described in
subparagraph (1), regardless of whether there is a

convi ction. Subparagraph (3) describes the airman's appeal
rights to the Board.]

® 8§ 91.19 Carriage of narcotic drugs, narijuana, and
depressant or stinulant drugs or substances.

(a) Except as provided in paragraph (b) of this section,
no person nmay operate a civil aircraft within the United
States with know edge that narcotic drugs, marihuana, and
depressant or stinulant drugs or substances as defined in
Federal or State statutes are carried in the aircraft.

* *

*

861. 15 Ofenses involving al cohol or drugs.

(a) A conviction for the violation of any Federal or state
statute relating to the grow ng, processing, manufacture,
sal e, disposition, possession, transportation, or
i nportation of narcotic drugs, mari huana, or depressant or
stinmulant drugs is grounds for --

* * *

(2) Suspension or revocation of any certificate or rating
i ssued under this part.

(b) The commi ssion of an act prohibited by 891.17(a) or
891.19(a) of this chapter is grounds for --
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piloting of an aircraft in connection with the underlying
mari j uana-snuggling of fense. As discussed bel ow, respondent's
appeal is denied and the | aw judge's order uphol ding revocation
is affirmed.

Respondent has filed nunerous docunents on appeal,* all of
whi ch chal l enge the revocation of his pilot certificate on
essentially the sanme grounds. Respondent's primary argunent is
that this enforcenent action is unsupported, or at |east
premature, in light of his "Mtion to Vacate, Set Aside, or
Correct Sentence by a Person in Federal Custody," filed pursuant
to 28 U S.C. §8 2255. In that notion, respondent raises severa
chall enges to his crimnal conviction, including -- as he al so
asserts in defending against this action -- that his guilty plea
in the crimnal case was coerced and, hence, illegal. Respondent
appears to take the position that so long as this notion is
pendi ng before the U S. District Court there is no "conviction"
upon which the Adm nistrator can base this revocation action.
(..continued)

* * *

(2) Suspension or revocation of any certificate or rating
i ssued under this part.

“In addition to his appeal brief, respondent has filed a
nmotion to dismss for lack of jurisdiction or for a stay pending
the outconme of his notion to vacate the sentence in his crimnal
case; two notions for summary judgnent, including a "supplenment”
to his first notion; and an "anmended" appeal brief (which was
filed after the due date for respondent's brief, and includes
additional argunent). The Adm nistrator has filed notions,
opposed by respondent, to strike sone of these docunents as
unaut hori zed. Because our rules do not authorize notions for
summary judgnent at the appell ate stage, or additional appeal
briefs such as respondent's so-called "anended" brief, we have
not consi dered those docunents in this appeal.
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Respondent' s chall enge represents a collateral attack on his
crimnal conviction, which we have no authority to address.”?
Mor eover, neither section 609(c) nor 14 CF. R 61.15(a)(2)
requires that a conviction be conpletely "final" (i.e., that al
avenues of chall enge be exhausted) before the Adm nistrator may
take certificate action under those provisions.® Accordingly,
respondent's pending notion to vacate, set aside or correct his
sentence does not bar this enforcenent action.

Respondent al so chall enges the | aw judge's grant of summary
j udgnment w thout holding a hearing. No purpose would have been
served by a hearing, however, since respondent does not dispute
that he was convicted of a drug-related felony which involved his
piloting of an aircraft which contained 160 pounds of nmarijuana.
Since section 609(c) requires revocation under these
ci rcunst ances, there were no material issues in dispute and
sunmary judgment was appropriate.’ Respondent's assertion that
he was unaware of the existence of the marijuana in the aircraft
does not affect the Admnistrator's statutory obligation to

revoke respondent's pilot certificate. In any event,

> In specifically prohibiting administrative review of "the
i ssue of whether an airman violated a State or Federal |aw
relating to a controll ed substance" (49 U S.C. app. 1429(c) [now
recodified as 49 U S.C. 44710(b)], Congress clearly intended to
precl ude such collateral attacks on the validity of drug
convi cti ons.

© Cf. Administrator v. Hernandez, NTSB Order No. EA-3164
(1990).

" See Administrator v. O sen and Nel son, NTSB Order No. EA-
3949 at 6 (1993).
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respondent’'s claimed ignorance is inconsistent with his guilty
plea to crimnal counts of "know ngly and intentionally"
possessing, and conspiring to possess, marijuana with intent to
distribute, the validity of which we are not enpowered to re-
exam ne

Respondent al so argues that this action is barred by our
stale conplaint rule (49 CF. R 821.33), and by the Doubl e
Jeopardy O ause of the Constitution. The stale conplaint rule
does not apply, however, to cases where, as in this case, the
all egations in the conplaint present a legitimte issue of |ack
of qualification.® Regarding the Double Jeopardy O ause, we have
held -- and courts have agreed -- that that clause, which
prohi bits punishing twice crimnally for the sane offense, is
i nappl i cable to cases such as this since revocation is a renedi al
(not punitive) sanction, and these are essentially civil (not

crimnal) proceedings.?®

8 Aside fromthe fact that mandatory revocation under
section 609(c) is inplicitly based on a Congressional
determ nation that such airnmen |lack the requisite qualifications,
we have often held that drug offenses involving the use of an
aircraft denonstrate a |lack of qualifications to hold a pil ot
certificate. See, e.g., Admnistrator v. Glliland, NTSB O der
No. EA-4149 (1994); Adm nistrator v. Renner, NISB Order No. EA-
3927 (1993); Adm nistrator v. Hagan, NTSB Order No. EA-3985
(1993); Administrator v. Derrow, NTSB Order No. EA-3590 at 5 n. 5
(1992).

® See Administrator v. Franklin, 3 NTSB 985, 986 (1978),
aff'd., Franklin v. FAA No. 78-3336 (5th G r. June 12, 1979);
Adm ni strator v. Davids, NTSB Order No. EA-3740 at 3 (1992),
aff'd., Davids v. FAA, No. 93-70009 slip op. at 3 (9th G
Septenber 13, 1993); Adm nistrator v. Byrom NTSB Order No. EA-
3866 at 4 (1993).
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In sum respondent has established no error in the | aw
judge's grant of summary judgnent in this case.

ACCORDI NGLY, I T IS ORDERED THAT:
1. Respondent's appeal is denied;
2. Respondent's nmotion to dismss for lack of jurisdiction or
for stay is denied;
3. The law judge's order granting summary judgnent and uphol di ng
revocation is affirmed; and
4. The revocation of respondent's pilot certificate shal

comence 30 days after the service of this opinion and order.

HALL, Chairman, FRANCI S, Vice Chai rman, and HAMMERSCHM DT, Menber
of the Board, concurred in the above opi nion and order.

1 For the purpose of this opinion and order, respondent
nmust physically surrender his certificate to an appropriate
representative of the FAA pursuant to FAR § 61.19(f).



